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EDITORIAL NOTES. 


Two important appointments have been made by Governor Murphy 
since the last issue of the Journal. The one was of Vice-Chancellor 
Alfred Reed to be a Justice of the Supreme court, to succeed Mr. Justice 
Van Syckel, resigned. The Vice-Chancellor was formerly a Supreme 
court Justice, having served for twenty vears, from 1875 to 1895, at which 
time he resigned in order to become Vice-Chancellor. It is said that 
he goes back to the Supreme court Bench at the special solicitation of 
the Governor, but we believe that Mr. Justice Reed, as he will soon again 
be called, has made up his mind that of the two positions the latter is 
preferable. As Justice he will be a member of the Court of Errors and 
Appeals, the highest court of judicature in this state, whereas as Vice- 
Chancellor he is simply an officer under the Chancellor, doing everything 
in the Chancellor’s name, although with the privilege of appending his 
name to his opinions. The ability of Mr. Justice Reed has been so long 
recognized that the Bar with one accord will see the propriety of this 
appointment and will rejoice in it. It is stated he will not resign the 
old, and take up the new office until in June, nor until certain undis- 
posed of cases before him may be adjudicated. The other appointment 
is that of a Vice-Chancellor, not in the place of Vice-Chancellor Reed, 
but really an extra Vice-Chancellor, which the Chancellor has had the 
power of appointing for the past several years, but has not done so. It 
is to be presumed that on the giving up of his office by Vice-Chancellor 
Reed, his place will be supplied by a lawyer from South Jersey. The 
appointment to which we allude is that of Hon. James J. Bergen, of 
Somerville. It is stated that he will orenes as his chambers offices in 
the new court house at Paterson. Mr. Bergen is fifty-six years of age, 
and has practiced law in Somerville since 1868, first in partnership with 
Mr. H. M. Gaston, one of the old-school kind of counselors, who was 
greatly esteemed by the older residents for his integrity of character and 
solid merit, and afterward, or since 1890, by himself. He has been 
elected member of the General Assembly on various occasions, and was 
Speaker of the House in 1891. He has occupied local positions of trust 
and honor, and is at present president of the State Bar Association. Mr. 
Bergen makes a careful study of his cases, has a genial disposition, is a 
hard worker, and will, we predict, make a model Vice-Chancellor. 
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A day or two before the adjournment of the legislature, which 
occurred on March 25, Mayor Fagan,.of Jersey City, wrote an open letter 
to the Governor which had a good deal of sting in it for the majority 
party of the House. Mr. Fagan is @ Republican, which was this year 
andjhas been for some previous years the complexion-of jthe New Je rséy 
fiouse of Assembly. In the course Of his fetter tlte Mayor gaid: **The 
present session of the legislature is drawing to a close. Its record, on 
the whole, is bad, and in some respects is disgraceful. Its control by 
corporate interests, in the Assembly at least, has been absolute. lor 
this condition the Republican party 1s responsible. The bills for, equal] 
taxation, demanded by a practically unanimous public sentiment in all 
North Jersey at least, have been buried in committee at the command of 
the railroad corporations, and every attempt to move them has been 
resisted by a solid Republican vote.” Naturally such a fierce attack 
made at such a time was strongly resented by the Speaker of the House 
and these who were in control of the situation there. But there was 
less coniment upon it by the press of the state, probably because the most 
of the journals believed the allegations to be founded on a great deal of 
truth. Corporations and lobbyists have controlled matters just as they 
have for a long series of years in this state. We have no doubt that, in 
the heat of discouragement at not being able to secure any report on 
various important measures affecting Jersey City from the committees 
of the House, measures which Mayor Kagan deemed of prime import- 
ance, he said in his long open letter (of which the above is but the 
beginning) more than could be substantiated. Nevertheless, it is: true 
that the annual sessions of our legislature have become, in some respects, 
very much of a farce, and the people of the state generally believe that 

change to biennial sessions would be for the public good. The fact 
that one party or the other is in the control of the legislature does not 
eut any figure when it comes to the control exercised over them by cor- 
porations, whether such corporations are the railroads, or some of the 
powerful] trusts which dominate legislators in this country. Had the 
last legislature been Demorcatic, we have no doubt that a certain cMss 
of bills, possibly not the same ones but more probably the very same 
ones, would have been held tight in committee by the same subtle influ- 
ences. It has:come to pass that a majority of those who go to the legis- 
latiire do not go any longer as independent men, but become, as soon 
as they entet the halls at Trenton, subservient tools of higher powers. 
Those powers are not in accord with the views of the people, a and, there- 
fore, are all the more dominating, arbitrary and tyrannical. They are so 
dominant that the chances are against any good bill being enacted, while 
bad bills galore are permitted to get through the hands of committees 
amd through the roll calls of both houses. The record of the last 
legislature is not one to which.any Jerseyman can point with pride. In 
so proper a matter, for example; as the effort made by the American 
Society for the Prevention of Cruelty to Animals to have our state adopt 
a law forbidding the shooting of live pigeons from a trap, the best men 
and women of the state were arrayed as one in favor, of such a statute. 
By the hardest possible exertion they succeeded in getting the statute 
reported to and passed by the House, but no power cou uid move the Senate 
to take it up. The gamblers of Philadelphia had absolute control over 
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the leading politician of Southvfersey,,and he controlled the one Senator 
(from Middlesex county) who; as ‘chairman of the committee to which 
the bill had anon reported, held:itas ina vise. What were all the people 
in New Jersey, had they desired:this bill, as compared with the autocratic 
will of this one committeemam backed by the one politician, “Davy 
Baird?” Nothing at all. ' Thiswis only one example of the many, which 
those who have carefully ;watehed the course of events at recent legis- 
lative sessions have observed)that legislation on questions affecting cor- 
porations or public morals'‘are usually'a farce, and that all good measures 
concerning them are strangled. “€Jne remedy is biennial sessions, such 
as are now held in all the 'states.of the Union except Georgia, Massa- 
chusetts, New York, Rhode visiand, South Carolina and: New Jersey. 
The other remedy is to electia different class of men to the legislature; 
men of high tone, high standimg:and: with reputations earned before they 
enter these halls. A man oficharacter of fifty years of age would not be 
apt to transgress public deeenty so many times as is constantly done by 
many of the boys just out’ of school who are sent to the lower House, 
with no comprehension of what laws should or should not be passed, 
and who become immediately ‘when there the tools of politicians and 
other influences which are inimical to their maintaining an independent 
attitude. We suspect that dtie of the results which will follow the burial 
of the dead Pigeon bill will be the burial at the next election of a great 
many of those who were arrayed against that most humane measure, or 
who failed to exercise their influence in its favor wholly because of the 
adverse influence of the otit“ofestate gamblers who stood behind the 
opposition. Since these lines) were written the Governor, seeing the bad 
reputation into which the withholding of the Pigeon bill has given the 
state, has reconvened the legislature for April 12, for the express purpose 
of having it consider that: and the Morris Canal bill, the latter another 
most important measure which: these “boys” deemed it not wise to touch. 
iH ; 
won) Matter 

Another instance of the interminable appeals and delays that are 
allowed by many of the Ametican ‘courts is the Williams case, which has 
finally terminated in the New York courts after a struggle of twenty-one 
years. It seems that Williams,/ia brakeman on the Delaware; Lacka- 
wanna & Western Railroad, 'sued'for injuries in 1882. On the first trial 
he received a verdict for $4,000; on'the second, $4,900. This judgment 
was affirmed by the General: Ferm;) was. then reversed by the Court of 
Appeals, which said'a non-suit should have been ordered. The Supreme 
court accordingly ordered':acnon-suit: The plaintiff appealed, but the 
General Term affirmed the ‘non-suit. Then the Court of Appeals 
reversed itself, holding that ‘theevidence should rightly go to a jury. : On 
the fourth trial a jury gaveia verdict for $4,500 for Williams, which was 
reversed by the Appellate division of the Supreme court. | Another trial 
resulted in a verdict of $4,900\° The same performance of appeal and 
reversal was repeated again,‘and finally, after a verdict of $4,500 on the 
sixth trial the decision was raemrenaed by the Repeats division, and: then 


by the Court of Appeals. ' @)1" 





100 THE NEW JERSEY LAW JOURNAL. 


An interesting case concerning the law of treasure-trove was decided 
January 11 in the Supreme court of Oregon. The case was that of 
Daniclson v. Roberts, and was an appeal from the Circuit. It seems 
that in March, 1884, a couple of boys aged eight and ten respectively, 
while engaged in clearing out the loose dirt and debris from an « itd build- 
ing, discovered a tin vessel, rusty and worn with which contained 
seven thousand dollars in gold coin of the United States. The owners 
of the property requested the boys to hand it over to them, and after 
they obtained possession of it refused to return it. The only compen- 
sation the boys received from the owners of the real estate was five cents, 
and it was given to them with this statement: “Here's five cents, boys. 
We put the money there some time ago and were going to buy something 
with it. Don’t say anything about it and the Lord will bless you.” Che 
boys as they grew up to m: inhood evidently thought that the Lord had 
delayed a great deal in blessing them, or that the old land-owner was a 
bad prophet. Anyhow they brought suit, and in the Circuit court a 
motion for non-suit was sustained on the ground that the evidence for 
the plaintiff was that the money had been intentionally deposited by 
someone where found and, therefore, the plaintiffs could not invoke the 
rule that the finder of lost property is entitled to possession against all 
the world except the true owner. Lut this view is not taken by the 
Supreme court, which, in the course of a brief opinion aig by Mr. 
Justice Bean, said: Ever since the early case of Armory v. Delamirie, 1 
Strange 504, where it was held that the finder of a je wel baht maintain 
trover for the conversion there of by a wrongdoer, the right of the finder 
of lost property to retain it against all persone except the true owner has 
been recognized. In that case a chimney sweeper’s boy found a jewel 
and carried it to a goldsmith to ascertain what it was. The goldsmith 
refused to return it, and it was held that the boy might maintain trover 
on the ground that by the finding he had acquired such a property in the 
jewel as would entitle him to keep it against all persons but the rightful 
owner. This case has been uniformly followed in England and America, 
and the law upon e point is well settled. Sovern v. Yoran, 16 Or. 269, 
20 Pac. 100, 8 Am. St. Rep. 293, 19 Am. & Eng. Ency. Law (2d Ed.) 579. 

sut it is argued ey property is lost in the le gal sense of that word only 
when the possession has been casually and involuntarily parted with, and 
not when the owner purposely and voluntarily places or deposits it in a 
certain place for safe keeping, although he may thereafter forget it, and 
leave it where deposited, or may die without disclosing to any one the 
place of deposit. This seems to have been the view taken by Mr. Justice 
Lord in Sovern v. Yoran, supra, where money was found hidden under 
the floor of a barn. It had evidently, as in this case, been deposited 
there by some one, and the question for decision was whether the defend- 
ant, who had treated the money as lost property, and disposed of it as 
provided in the statute, was guilty of a conversion, and liable to the true 
owner therefor. It is said in the opinion that until the owner was dis- 
covered the money was in the nature of treasure-trove, and could not be 
reated as lost property within the meaning of the statute. At common 
law a distinction was made between lost property and treasure-trove. 


age 
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Lost property was such as was found on the surface of the earth, and with 
which the owner had involuntarily parted. The presumption arising 
from the place of finding was that the owner had intended to abandon his 
property, and that it had gone back to the original stock, and therefore 
belonged to the finder or first taker until the owner appeared and showed 
that its losing was accidental, or without an intention to abandon the 
property. Treasure-trove, on the other hand, was money or coin found 
hidden or secreted in the earth or other private place, the owner being 
unknown. It originally belonged to the finder if the owner was not dis- 
covered; but Blackstone says it was afterward adjudged expedient, for 
the purposes of state, and particularly for the coinage, that it should go 
to the king; and so the rule was promulgated that property found on the 
surface of the earth belonged to the finder until the owner appeared, but 
that found hidden in the earth belonged to the king. 1 Bl. Com, 295. 
In this country the law relating to treasure-trove has generally been 
merged into the law of the finder of lost property, and it is said that the 
question as to whether the English law of treasure-trove obtains in any 
state has never been decided in America. 2 Kent 257; 26 Am, & Eng. 
Ency. Law (1st Ed.) 538. But at the present stage of the controversy 
it is immaterial whether the money discovered by plaintiffs was techni- 
cally lost property or treasure-trove, or, if treasure-trove, whether it 
belongs to the state or to the finder, or should be disposed of as lost prop- 
erty if no owner is discovered. In either event the plaintiffs are entitled 
to the possession of the money as against the defendants, unless the latter 
can show a better title. The reason of the rule giving the finder of lost 
property the right to retain it against all persons except the true owner 
applies with equal force and reason to money found hidden or secreted in 
the earth as to property found on the surface.” 





It has finally happened that a carefully-written though brief article 
has actually appeared in the “Canadian Law Review,” holding that the 
Alaskan boundary matter was settled aright by the Commission who 
determined it in London last October. In the February issue of that 
magazine, Mr. George S. Holmested, K. C., of Toronto, after reviewing 
the case, comes to this determination: “Many people seem to think that 
it was the duty of the British Commissioners to find what construction 
of the treaty in question would be most beneficial to Canada, and to stick 
to that, but no one had any right to assume that any British judge of the 
eminence of Lord Alverstone would so act. On the contrary, it might 
be confidently expected that if he thought the contention of the United 
States as to the meaning of the treaty was the correct one, he would so 
find. In declining to apologize for or explain his finding he is merely 
following the best traditions of the Bench. His judgment speaks for 
itself; he is content to be judged by it, satisfied that in the end it will 
commend itself to all fair-minded men. The reason the British conten- 
tion was not more successful was due to the simple fact that the United 
States happened to have the better case.”’ This is both novel and refresh- 
ing to see in a Canadian journal, and it shows that even in Canada and 
on the questions connected with the Alaskan boundary, there are men 
with fair minds and cool judgments. 
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FORCIBLE ENTRY BY LANDLORD, WITHQOT PROCHSS OF LAW. 


TRO VT sg 

The point at which the law.oef Jandlerd,,and tenant, as existing in 
most of the states, has failed to satisfy..fglly.the demands of justice.is the 
lack of an effective and prompt remedy by which a landlord might be 
enabled to. recover demised premises,on, failune of the tenant.to pay his 
rent:or perform any other of the essential govenants of the lease... Un- 
scrupulous and dishonest tenants. are. cqnstantly taking advantage of the 
defenseless condition of landlords;.in, this:regard, and obtaining two or 
three months’ rental gratis before they; gan be legally ejected. Moreover, 
a further obstacle to the landlord is- the. sugeeptibility of constables to 
improper influences and the tendency, of,a jugy-in-a justice court to invar- 
iably decide a case of unlawful detainer agajnst the landlord, whatever 
may be:his evidence. ‘These obstacles. negessitate an appeal to the Cir- 
cuit or District court, and by the time the-case is finally decided and the 
tenant forcibly ousted the latter has, enjoyeda free and ‘unhindered occu- 
pancy of the landlord’s property t@ therdatter’s irreparable damage, a 
result which arises not only from, the,detentian: of the premises but from 
the imposition of the costs of therprecegdings necessary to. oust the 
tenant. This is a practical question; of law, which no fine-spun theory can 
answer or satisfy. eer T TT 

The common law offered the Leiatlend. ng possessory remedy at all 
against his:tenant except that of eyeetment.,,.laut, as McAdam suggests, 
this remedy, “on account of the length ef tine, and expense involved in 
order to obtain a legal judgment therein,-was'found to be inadequate to 
protect the rights of landlords, while,.it.afforded irresponsible and dis- 
honest tenants a shield to enable,them;tg.defy and resist the lessor after 
his right of possession had become.complet¢? McAdam on Landlord 
and Tenant, p. 966. This inadequacy of the remedy by ejectment led to 
the enactment of statutes in England and in most of the United States 
providing for the enforcement by tbe langjord.of certain summary rem- 
edies for immediate possession. ‘Phese;statutes are in force in most of 
the states, but the improper influences and,,d¢lays incident to their prose- 
cution in the justice cotrts have:-destroyed; the real efficacy of these 
remedies. ‘The vital essential of a Jandlard’s remedy for possession of 
his property after default is the right:,ofrimmediate entry, and delay 
invariably results to his injury. « Theamlawfath detention of rental prop- 
erty works a far greater damage an the-owner than the unlawful deten- 
tion of any other kind of property: howeyer valuable. A diamond..ring 
worth ten thousand dollars may, be; detained, unlawfully, but its detention 
would not work one-tenth of the damage to the owner that would result 
from the detention of rental property-wosth @ne-tenth of the diamond’s 
value; um WO MStyol! 

It naturally results in every. case; where, the: law fails to provide a 
remedy that the injured citizen willseekxgn become a law unto himself 
and protect his own interests. [In therspegialmase we; have for considera- 
tion at this time the landlord, on the:fpilaye ofithe law toe put him in pos- 
sesston of his: property, betook himeecltonaturally. to the most: summary 
and complete of all remedies opentta hintrrnresuming the; possession. of 
his own property by main physicalfon¢ay {lhis was undoubtedly. the 
origin, divorced from all theoretical emseangimental conceptions of the 
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case, of what is known as the landlord’s right of entry after termination 
of the lease or default. While this right of the landlord is now univer- 
sally recognized, much disagreement has existed among the authorities 
as to the manner of its enforcement. It is admitted everywhere that a 
landlord may take peaceable possession of the premises. That is, if the 
tenant is away or can be persuaded or induced to leave the premises teim- 
porarily, the landlord may enter and take possession, even if he 1s com- 
pelled to break his way in, and remove the property of the tenant and 
incurs no civil liability to the latter under any circumstances, provided he 
og not unnecessarily or wegnpenty injure the tenant's property. Clark 
Kelcher, 107 Mass, 406; Ma ey v. Scott, 32 Vt. 82; Looram v. Bur- 
ae 16 La. Ann. 199; Freeman v. Wilson, 16 R. 1. 524; Mershon v. 
Williams, 62 N. J. L. 779; ‘Smith v. Loan Association, 115 Mich, 346. 

Whether, however, the landlord may dispossess the tenant by main 
physical force and without process of law is a question on which the 
authorities are divided. The weight of authority undoubtedly is that a 
landlord may use such force as is necessary not only to break in the 
premises but to overcome the resistance of the ae and forcibly expel 
him without rendering himself liable to a civil action for trespass or 
assault and battery. Low v. tlwell, 121 Mass. 809, 23 Am. Rep. 272; 
Tribble v. Frame, 7 J. J. Marsh. (i<y.) 599, 28 Am. Dec. 459; Rush v. 
Manufacturing Co, (S. Car. 1900), 26 S. E. Rep. 497; Fuhr v. Dean, 26 
Mo. 116, 69 Am. Dec. 484; Stearns v. Sampson, 59 Me. “a Ss ~_ Rep. 
442; Sterling v. bp gre 51 N. H. 217; a v. Janson, 17 $° St. 467; 
Walton v. File, N. Car. 567; Ives v. Ives, 13 Johns. (N. y. 235; Allen 
v. Keily, 17 R. " Th , 33 Am. St. Rep. 905 

In England the law was unsettled for some time. All the old cases 
adhering strictly to the early common law held that a landlord was liable 
to an action of assault and battery and for trespass quare clausum fregit, 
where he forcibly entered into the demised premises and ejected the 
tenant. Newton v. Harland, 1 Man. & Gr. 644, reviewing the authorities. 
The correctness of the decision in the case of Newton v. Harland was, 
however, doubted, in Harvey v. Bridges, 14 M. & W. 487, by Baron 
Parke, and the doctrine as there stated was finally overruled in Blades v. 
Higgs, 10 C. B. (N.S.) 713, by Chief Justice Earle, who, in the course of 
his argument, makes the following comment: “If the owner was com- 
pellable by law to seek redress by action for a violation of his right of 
property, the remedy would often be worse than the eiiechibel: and the 
law would aggravate the injury instead of redressing it.” It is evident, 
from the decisions just stated, that the early common law gave no right 
of forcible entry to the iandlord, and that it was mainly the practical 
necessity therefor that induced the courts to put into the hands of the 
landlord a remedy apparently, so harsh and yet one so necessary for his 
proper protection. 

The case of Allen v. Reily, supra, is interesting because of the 
attempt of the trial court. to make a plausible exception to the rule giving 
the landlord the right of forc ible entry. -While admitting the riglt of the 
landlord to forcibly enter his own premises and dispossess a tenant or any 
one whose possession is that of a mere trespasser, the trial court, never- 
theless, instructed the jury that if one is out of possession of property 
held by another under a color of right he has no right, to, use personal 
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violence to regain possession. In holding such an instruction to be 
error, the Supreme court of Rhode Island says: “The question as to 
whether Mr. Baldwin was entitled to possession was a mere question of 
right depending upon the fact as to whether the tenancy had been legally 
terminated, and not upon the belief of the tenant as to her right to 
remain. Possession to real estate is either rightful or wrongful. And 
the right to the possession thereof, like the right of ownership, is to be 
determined solely by the evidence submitted, and the law applicable 
thereto, and it not dependent upon, or in any degree affected by, the 
belief of the claimant as to such right. If this were not so it would be in 
the power of anyone in the wrongful possession of rea! estate, who 
believes his possession to be rightful, to compel the person who is legally 
entitled to the possession thereof to resort to an action at law to recover 
the same, thus practically nullifying the right which the law confers 
upon the owner to take forcible possession. 

The authorities in this country, however, have not all appreciated 
the practical difficulty of the landlord who is deprived of the possession 
of his own property without recompense. They fail to see the peculiar 
nature of the landlord’s investment, the income from which is dependent 
solely on his right of possession. If an irresponsible tenant refuses to 
pay his rent and still retains possession of the property and compels his 
landlord not only to wait two or three months before he can legally dis- 
possess him, but also to expend a comparatively large sum of money to 
get him out, the damage to the landlord is absolutely irreparable. He 
has lost several months’ rent and the costs of the suit, and, 1f subsequent 
tenants should be equally irresponsible and dishonest, his income would 
not only be totally destroyed, but his property would actually become an 
expense and a financial burden to him. As we have stated, however, 
there are authorities which look upon the relation of landlord and tenant 
much as children look upon the relation of Little Red Riding Hood and 
the wolf in the familiar fable—the wolf, of course, typifying the landlord 

—and hold that if a landlord breaks into the demised premises after ter- 
mination or detault and forcibly removes the tenant and his property, 
he is liable for trespass quare clausum fregit for entering unlawfully the 
tenant’s property and for assault and battery for using the neccssary 
force to expel the tenant. Intelman v. Hagood, 95 Ga. 390; Dustin v. 
Cowdry, 23 Vt. 631; Larkin v. Avery, 23 Conn, 311; Fox v. Brissac, 15 
Cal. 223; Noel v. McCrory, 7 Coldw. (Tenn.) 623; Page v. DePuy, 40 
Il. 506; Thiel v. Land Co., 58 N. J. L. 212; Thayer v. Waples, 26 La. 
Ann, 502. 

The reason asserted in most of the cases above cited for denying to 
the landlord the right of forcible entry and expulsion of the tenant is that 
the remedy given by the statute in most of the states for obtaining sum- 
mary possession of demise1 property is intended to supersede the com- 
mon law right of entry. In speaking of the remedy provided by such 
statutes, the Supreme court of Georgia says: “In view of that remedy, 
there is now no need for a landlord to use personal force to accomplish 
the summary ejection of a tenant who no longer has a right to occupy 
the rented premises. The legal remedy is full, ample and capable of 
speedy enforcement, and one of its objects must have been to prevent 
landlords from resorting to personal force to regain possession of their 
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property.” Justice Lumpkin, who delivered this opinion, had the frank- 
ness to close his argument with this statement: “The question with which 
we have been dealing is not, we are frank to say, absolutely free from 
doubt; but, after careful reflection, we believe we have adopted the safer 
course in holding as announced.”’ 

No fault whatever can be found with Justice Lumpkin’s argument so 
far as it goes; it is certainly the highest purpose of the law to prevent 
violence and the redress of gtiev ances in any other manner than by 
proper process of law. Where, however, as in this case, the citizen not 
only has a legal right which the law recognizes but does not adequately 
enforce, but ‘also where the denial of a prompt and effectual remedy 
results in irreparable loss to him, the situation is a peculiar one and 
demands a more generous consideration. Ifa man illegally detains my 
personal property, | can have a constable seize possession of it at once 
on giving proper bond. The law, however, does not permit me to 
replevin the house | have rented, but which is illegally detained, and from 
the possession of which I derive my sole income. Indeed, it has been 
solemnly decreed that “the writ of replevin was never intended as a 
means of interference with the sanctity of home, and as an instrument 
to remove summarily a tenant who has a possession which he has a right 
to retain until re: ing by due process of law, made and provided for 
such cases.” Smith v. Grant, 56 Me. 255. This statement of the law of 
itself satisfactorily establishes the charge that the term “legal science” 
isa misnomer. ‘The irony of the thing is that the law gives the effective 
emedy of replevin for the detention of personal property, where such 
detention results ordinarily in very little damage, and denies it in cases 
of the detention of real property, where, in most cases, the damages are 
both serious and irreparable. It is this unfortunate failure of the law to 
adequately protect the landlord in cases of this kind which has fed the 
majority of the courts in this country and in England to permit the land- 
lord to take the law in his own hand and secure possession of his prop- 
ertv much after the manner in which a sheriff or constable under writ of 
replevin would take possession of personal property illegally detained. 
In either case the law can well afford to permit such a summary proceed- 
ing, because both the sheriff and the landlord are responsible parties, and 
in “either case are permitted to use only such force as is reasonably nec- 
essary to secure possession. If the landlord acts maliciously or uses 
more force than necessary, or negligently injures the tenant’s property, 
he is liable in damages. Moreover, if the eviction itself be illegal, the 
tenant can quickly secure proper redress, which any jury in the country 
that could be drawn together would be careful to make ample and com- 
plete. If it is proven that the tenant’s possession was absolutely without 
even a shadow of right, and that he was nothing but a trespasser, no court 
would be justified in giving ear to his objection that he was improperiy 
evicted. Such a rule serves the ends of justice and does not necessarily 
occasion any serious breaches of the peace. 

Some legislatures, however, in obedience to a thoughtless and incon- 
siderate public clamor, have passed statutes providing that ‘no person 
shall make entry in lands, tenements or other possessions but in cases 
where entry is given by law, and in such cases he shall not enter with 
force, but only m a peaceable manner.” These statutes, however, have 
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been much modified by the courts,, which,.have construed the, word 
“force” to mean “riot” or “tumultuous manner, |, and, therefore n POSSES; 
sion obtained by stratagem and not in,a “tumultuous mannez,’, although 
accomplished by force, would not be within, the-statute. Snuth,y. Build- 
ing Association, 115 Mich. 340; Smith vyReeder, 21 Oreg.,541;.lort 
Dearborn Lodge v. Klein, 115 Ill. 19i;;. This construction, while it evi- 
dences wise policy on the part of the;cowrts, is;a Jittle short,of judicial 
usurpation of legislative prerogatives. ¢yvlt might -be- suggested to legisla- 
tures, :who might be contemplating the enactment of similar. provisions, 
that a more just and adequate settlement of this question wvould,be to 
give to the landlord a summary writidor immediate: possession similar 
to the remedy by writ of replevin. In such a case a Jandlord,would only 
be doing by process of law that which the:seight of judicial authority 
permits him to do without such process and-ep his own respoasihjlity.— 
** Central Law Journal,”’ St.. Louis. wit 
isa 


as ses 


THE ORIGIN OF THE TERM “ MAGISTRATE? > AS APPLIED TOE EX GLISH 
JUSTICES OF =a PEACE. 


it 


According to the etymological and. strict meaning of the word 
“magistrate,” it is not equ ivalent to ar synonymous with justice of ne 
peace; nevertiieless, it has come to he so_used not only colloquial! ty, but 
in recognized work s. In most dictionaries one of the me aiin: # invar- 
iably given to “magistrate” is “justice of the peace,” although itis ‘ne at so 
in Johnson's diction: iry. In older hooks and statutes the term “magis- 
trate” is rarely, if ever, applied to justices of the peace, and then only 
in the sense that they are one class of the magistracy of the country, 
which embraces all officers of the state, beginning with the chief magis- 
trate, who is the sovereign, and ending with the constable, Such is the 
use of the word by Black stone, vi 

The term “magistre ate’ in its original, mea ning ‘ denoted, according to 
the dictionaries, “a public civil officer invested! with the executive govern- 
ment or some branch of it.” It is, of course, derived from the Romans, 
who used it to denote a person who determined and enforced ihe law 
rather than a judge who ascertained the facts, In later Romaiy times 
the offices of judge and niagistrate became united, [t is in that sense an 
older and much wider term than our, jjistice; byt it does not appear to 
have been much used in early Engtish times, at. lez ast to describe our 
judicial officers, for whem the term aust or.“justiciar” or “justice” 
was used. vias | semaaties 

For, many years the head official i fYe state, was called a “justiciar,” 
but he afterwards gave place to the chane eljor, Hy judicial dutigs, in the 
thirteenth century, passing to the lord chief. justice. Every one “else who 
administered the law seems to law heen lescripied asa justiciar or jus- 


tice. There were “justices in eyre, al ustigcgs of assize,. “of, oyer_and 
terminer,’ and others. The ijocal adn) ins trators of the law were also 
justiciars or justices. Henry I., by 4 ghartez, gave the county of. Mid- 
dlesex to London “to ferm.” with t et ight th appaint, their own jus- 
ticiars, and the aldermen of the city OngON were also ‘dgs¢tibe d- as 


justiciars. The appointment. of pe rsqns An .¢a¢h. county as conservators 
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of the peace dates at least from the beginning of the reign of Edward ey 
while the term “justice of the peace” was first used in 34 Edw. III, 
when. they were first given the power to try felonies. 

It is rather difficult to trace the history of the application of the 
word “magistrate” to describe a justice of the peace. We are inclined 
to think that it is only within recent years that the two. have been used 
as equivalent, for w hile a justice of the peace was always, properly speak- 
ing, a magistrate, so also were all the other judges; but every. magistrate 
was not a justice of:the peace. It is curious, therefore, to find both in 
dictionaries and encyclopedias the term “magistrate” now described as 
being usually restricted to justices of the peace in the county and to 
police:and stipendiary magistrates in. London and in the large towns, In 
Scotland it is not usual to describe the county justices as magistrates; but 
the name’ is reserved more particularly for the provost and bailies in 
burghs. Probably this was the same in I.ngland at one time, for in the 
twenty-ninth edition of Burn’s Justice of the Peace, published in 1845, 
it is stated “that the appellation ‘justice’ is usually applied to persons in 
the commission of the peace for counties, etc., ‘magistrate’ to persons 
exercising similar authority under charter; as in, cities, boroughs, etc. 
This distinction was not drawn in the edition of 1756. 

If we might hazard a surmise we would suggest that the use of, the 
word “magistrate” as applicable to justices of the peace arose in connec- 
tion with the paid justices of the peace.in London, for they are the first 
justices whom we find described as magistrates in the statute book. 
With the exception of Bow street police court, these were instituted in 
1792, under 32 Geo. IIL, ¢.. 53. By that act it was provided that seven 
public offices in or near the metropolis in Middlesex and Surrey were to 
be established, and three justices of the peace were to be appointed to 
attend these regularly to execute the office of a justice of the peace. A 
salary was provided for them. They were only called justices in that act, 
and the term “magistrates” was not applied to them. However, they 

had powers which a justice had not, namely, they were enabled to ‘retain 
and employ a number of men to act as constables. 

Prior to that date there was some sort of police court at Bow street, 
which was then, as it is now, in the city of Westminster. There were 
evidently justices of the peace who sat regtilarly in Westininster, and one 
place at which they sat was in Bow street. They appear to have received 
something in the nature of a salary from the fees which ‘were tal-en, and 
which they shared with their clerk. The office appears to have been at 
one time much abused by some of the justices, who accepted money from 
offenders. These were known as trading justices, and Were much looked 
down'upon. Fielding, in his novel of Amelia, satirizes severely the abuse 
of this office by such justices. He :says: “‘To speak the truth plainly, 
the justice was never indifferent in a cause but when he could get nothing 
on either side.” T*ielding himself was one of these justices for West- 
minster, and to him and to his ‘half-brother, Sir John Fielding, London 
and the country owes a.considerable.debt for their labors to reform the 
constabulary of the.time, The Bow, street runners of their day became 
famous. 

Even at this time the expression. “magistrate” was used to describe 
these justices who sat in. Westminster... Fielding, in Amelia, describing 
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“Jonathan Thrasher, Esq., one of the justices of the peace for that lib- 
erty,” that is, Westminster, says that he “had some few imperfections in 
his magisterial capacity.” And in the “Annual Register” for 1762, in 
the notice of the life of Fielding, we find it stated that he “was obliged, 
therefore, to accept the office of an acting magistrate in the commission 
of the peace for Middlesex, with a yearly pension out of the public service 
money,’ so that it is clear that the word was then in common use to 
describe certain justices of the peace. 

In 1839 parliament applied the term “magistrate” to all the paid 
justices of the metropolis, in the Metropolitan Police Court act of that 
year. (2 & 3 Vict., ch. 71). Section 1 enacts that the several persons 
appointed to execute the duties of a justice of the peace at the various 
police offices in the metropolis “shall continue to exercise the same there, 
and shall be justices of the counties of Middlesex, Surrey, Kent, Essex 
and Hertfordshire, the city and liberty of Westminster, and the liberty 
of the Tower of London, and magistrates of the said courts,” and 
throughout the act they are referred to as magistrates. In the act of the 
following year, 3 & 4 Vict., ch. 84, they are described as “police magis- 
trates.” The Municipal Corporations act, 1835, in giving power to 
municipal corporations to obtain paid justices, also describes them as 
“salaried police magistrates.” It seems clear, therefore, that the word 
is now generally applicable to describe all paid justices, and by analogy 
it has come to be extended to unpaid justices of the peace not only in the 
towns, but in the counties.—The * at Justice of the Peace,’’ London. 
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(New Jersey Supreme Court, February 24, 1904), 

158, Sec. 1) which authorizes the is- 
suance of an attachment against 
property of absconding and 
non-resident debtors upon the fil. 
ing of an affidavit is not impliedly 


Statutes—Repeai — Attachment 
— Motion to quash.—1. Implied re- 
pealers are not favored in the law. — the 


Ordinarily an intent to repeal a 
former statute will not be implied 


unless the subsequent enactment is 
either clearly repugnant to the for- 
mer or is manifestly intended to 
cover the same subject-matter by 
way of revision, and thereby to fur- 
nish a complete substitute for the 
former. 2. That portion of the re- 
vised attachment act (P. L. 1901, p. 


repealed by section 84 of the re- 
vised Practice act (P. L. 1903, p. 
560), which permits an action to be 
commenced by attachment in cer- 
tain cases upon proof being made 
of the necessary facts to the satis- 
faction of the court, or a judge or 
commissioner. 


Action by the Hotel Registry Realty Corporation against Ida K. 


Stafford. 


Motion to quash writ of attachment. 


Denied. 


Argued November term, 1903, before Fort and Pitney, JJ. 


Mr. Malcolm MacLear for the motion. 


PITNEY, J.: 


setting forth that the defendant was not, to deponent’s 
belief, resident in this state, and that she owed to the plaintiff a 


Upon an affidavit made by the agent of the plaintiff, 


knowledge or 
specified 


sum, a writ of attachment was issued out of this court against the prop- 


erty of the defendant. 


The practice pursued was in accordance with the 
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first section of the revised “act for the relief of creditors against absent 
and absconding debtors.” P. L. 1901, p. 158. The defendant moves to 
quash the writ on the ground that it was issued without an order of 
court, or proof upon which an order could be founded. The motion is 
based on the theory that the act of 1901 is impliedly repealed, so far as 
the proceedings prior to the issuance of the writ are concerned, by sec- 
tion &4, etc., of the revised Practice Act, p. 1903 (P. L. 1903, p. 560). The 
latter statute requires a judicial order to precede the issuance of a writ of 
attachment in all cases thereunder, while the former act, if in force, 
authorizes its issuance upon the filing of an ex parte affidavit in cases 
such as the present. ‘The question at once arises whether the attachment 
provisions of the Practice act are intended to apply to cases of the same 
class as those covered by the Attachment act, and, if so, whether they are 
intended to be exclusive of the former practice in attachment. As both 
statutes are revision acts, it will elucidate the whole question of legislative 
intent, if, while comparing their supposedly inconsistent provisions, we 
keep in mind the history of the previous legislation on the subject. 

The so-called Attachment act of 190i provides in its first section (P. 
L. 1901, p. 158) for the issuance of a writ of attachment against the prop- 
erty of the defendant upon the filing of an ex parte affidavit in two cases 
that are treated as distinct, viz.: (1) Where the defendant absconds from 
his creditors and is not, to deponent’s knowledge or belief, resident in 
the state at the time, and owes to the plaintiff a specified debt, or has 
incurred a specified statutory penalty; and (2) where the defendant is not, 
to the knowledge, etc., resident in the state at the time, and owes to the 
plaintiff a specified debt, or has incurred a specified penalty under a 
statute. The same section authorizes an attachment to be issued (3) 
where the court, or judge thereof, or a Supreme court commissioner, 
shall make an order for the issuance of an attachment upon proof, by 
afhdavit, of fraud which would warrant an order for a capias ad respon- 
dendum. Section 5 of the same act authorizes an attachment to be issued 
“for the debt of a deceased debtor against his executor, administrator, 
trustee, heir or devisee in all cases in which the writ might have been 
issued against such debtor immediately prior to his decease;” the attach- 
ment to be executed upon real estate descended or devised and upon 
personal estate in the hands of the executor, administrator, etc. Suc- 
ceeding sections of the act contain elaborate provisions respecting the 
course of judicial procedure subsequent to the issuance of the writ of 
attachment. 

In the new Practice act (P. L. 1903, p. 560) section 84 authorizes an 
action to be commenced by attachment against the property of any 
defendant against whom a summons might issue, upon proof to the satis- 
faction of the court, or a judge or commissioner, of either of three 
grounds, which, for the moment, may be shortly defined as follows, viz.: 
(1) Facts sufficient to hold the defendant to bail; (2) the existence of 
a cause of action arising in this state, that the defendant absconded or is 
non-resident, and that summons cannot be served; (3) that a cause of 
action existed against a decedent, which survives against his heirs or 
devisees; that they, or some of them, are unknown or non-resident; and 
that there is property in this state liable by law to answer such cause of 
action. 
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Beginning at an early period, the successive legislatures of this state 
have given special consideration and’ separate treatment to the procedure 
by attachment, having for its object the collection of debts owed, by 
absconding or non-resident debtors. “An. act for the relief of creditors 
against absconding and absent debtors” was passed March 8, 1798. Pat- 
erson’s Laws, p. 296 (Rev. Laws 1821; p. 355). It was revised in 1846 
(Rev. St. 1847, p. 48, tit. 4, c. 2), in 1874 (Gen. St. 1895, p. 98) and 
in 1901 (P. L. 1901, p. 158). In all of these successive revisions it 
was provided that the writ should be issued against absent debtors 
upon the mere filing of an affidavit setting up the. facts entitling the 
plaintiff to this remedy. During the same period the practice in the 
ordinary actions at law by summons or capias has been the subject 
of successive “Practice acts,” beginning with “An act to regulate the 
practice of the courts of law,” passed February 14, 1799 (Paterson's Laws, 
p. 355; Rev. Laws 1821, p. 413); revised in 1846 (Rev. St. 1847, p. 929, 
tit. 34, c. 1), in 1874 (Gen. St., p. 2534) and in 1903 (P. L., p. 537). By an 
act approved March 10, 1893, entitled “An act to regulate the practice 
of courts of law” (P. L. 1893, p. 181; Gen. St., p 2601), and a supplement 
enacted two years later (P. L. 1895, p. 1093), it was provided that, in cases 
where a capias ad'respondendum might issue in any action upon contract, 
the court might, at the request of the plaintiff, upon filing the affidavits 
required as a foundation for'‘an order for bail, award a writ of attach- 
ment against the property of the defendants in this state, whether the 
defendants be resident here or not; that such writ might be awarded 
against the property of individuals, co-partnerships, married women, 
corporations, etc.; and that the practice and procedure in relation to the 
issue, levy and return of the writ, and the vacation thereof when improp- 
erly issued, should be the same as in cases of attachment against non- 
resident debtors. In revising the Attachment act in 1901, the legislature 
included in it the remedy by attachment where proof is made by affidavit 
of fraud such as would warrant an order for a capias ad respondendum 
(P. L. 1901, p. 158, Sec. 1); and in the same session the act of 1893, and 
its supplement of 1895, were repealed (P. L. 1901, p. 368). 

But as the Attachment act, popularly so called, is limited by its title 
to the telief of creditors against absent and absconding debtors, it seems 
clear that it could not constitutionally include relief against debtors resi- 
dent in the state. Hendrickson v. Fries; 45 N. J. Law 555, 563, This 
doubtless accounts for the fact that the legislature in 1903 embodied in 
the revised Practice act so much of section 84 as provides for the’ com- 
mencement of an‘action by attachment against the property of defend- 
ants in cases where the plaintiff would be entitled to an order for bail, 
including female defendants, corporations and organizations, as if they 
were liable to arfest iti civil actions. This clause of the section applies 
to resident as well as non-resident defendants; includes actions of tort, 
as well as those arising’ ex contractu; and, in actions upon contract, it 
includes unliquidated as well as liquidated demands. It thus has a scope 
broader than that of the third clause of section 1 of the Attachment act— 
broader even than that of the acts of 1893 and 1895'(P. L. 1893, p. 181; 
P. L. 1895, p. 108; Gen. St., ‘p. 2601). 

The second clause of section 84 of the Practice act authorizes the 
commencement of suit by attachment against property upon proof being 





ma 
si01 
the 
ant 
sun 
aga 
the 
of t 
that 
of t 
con 
inch 
the 
cédt 
the. 
rolli 
exel 
that 
for ‘ 
was, 
cons 
fram 
sitio 
vice 
tion 
apph 
delic 
effor 
consi 
state, 
reme 
in thi 
Th 
upon 
actio' 
devis« 
or no 
liable 
cover 
L. 19 
follow 
1 
and d 
agains 
contra 
The A 
cedure 
devise 
court 
issue é 


(Rev: 





HOTEL REGISTRY’ REALTY CORPORATION Vi STAFFORD. 111 


made by affidavit, to the Satisfaet®on of the court; or a a judge or commis- 
sioner, “‘that the plaintiff’ ha$’a @ause of action which arose in this state, 
the nature and particulars’6f Whiclt he shall specify, and that the defend- 
ant absconds from his créditofs ‘or’ is not a resident of this state, and that 
summons cannot ‘be served? but no attachment shall issue hereunder 
against the rolling stock'6fa ¢cémmon carrier of another state, or against 
the goods of d'non-resident in t?afsit in the custody of a common carrier 
of this or another state.” While this'clause in terms includes some cases 
that are’within the operatién of the first and second clauses of section 1 
of the Attachment act (that is'‘to say, liquidated demands arising ex 
céntractu‘ against abs¢oading afid non-resident defendants), it also 
includes actions of tort and' untiquidated contracted demands. | In view of 
the important’ qualifications that the Practice act imposes upon the pro- 
cédure, viz., that the cause! faction shall have ariséfi in this state, that 
the attachment shall issue only’ wpon order founded on affidavits, and that 
rolling ‘stock and goods in ‘transit shall, under certain circumstances, be 
exempt, it is easy to see that this clause, while not excluding demands 
that might’ be prosecuted under the Attachment act, is especially designed 
for actions of tort and unliquidated demands ex contractu. ‘That such 
was, in truth, the legislative intent, appears even more probable when we 
consider that in its present form the clause is new legislation, apparently 
framed in part after two recent statutes having for their object the acqui- 
sition Of jurisdiction in personam/against non-resident defendants by. ser- 
vice of notice of suit upon the defendant out of the state, or by publica- 
tion and mailing of such notice.” One of these statutes was intended to 
apply to local actions (P. L. 1878, p. 141), and the other to actions ex 


delicto (P. L. 1895, p. 380)! "Por reasons to be mentioned hereafter, the 
effort to acquire personal jurisdiction over non-residents without their 
consent} by'’means of the ‘service of notice outside of the confines of the 
state, would be futile. ‘And’so the revisers of 1903 properly limited the 
remedy to the attachment ofithé property of such a defendant situate 
in this state. ot 

The third clattse of section $4°authorizes the proceeding by attachment 


upon an order being madé founded on affidavits showing “‘that a cause of 
action existed against a decédent! which survives against his heirs or 
devisees, and that such heirs ‘or devisees or some of them are unknown 
or noti-residént, and’ that there is property in this state which is by law 
liable to answer such cause of' action. Although this clause seems to 
cover, in part, the ground covered by section 5 of the Attachment act (P. 
ZL. 1901, p. 1 59), its genesis is quite distinct, as will appear from what 
follows. monad 

The act of March 7, 1797, “for the relief of creditors against heirs 
and devisees” (Gen. St., p: 1679), authorizes an action to be maintained 
against the heits and devisees’of’a deceased debtor, whether upon simple 
contract or specialty, and whether the heirs be mentioned therein or not. 
The Attachment act of 1798 contained no express authorization of pro- 
cedure against the property of absconding or non-resident heirs or 
deviseés; and in Peacock ‘vio Wildes, 8 N. J. Law 179, decided by this 
court in the’ yeat 1825, it‘was held that a writ of attachment could not 
issue against them: T héreupony in the revision of 1846, it was provided 
(Rev? St.) 9847, p. 59, tit, 4, c.2, Sec. 44) that the writ might be issued 
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against the heir or devisee of any deceased debtor in all cases where it 
might lawfully have been issued against the debtor in his lifetime. In 
the revision of 1874 this provision was included as section 8 (Gen. St., p. 
98). There was still nothing to authorize attachment against the per- 
sonal representatives of a deceased debtor in ordinary cases, as was 
repeatedly pointed out in decisions of this court. Height vs. Ex’rs of 
sergh, 15 N. J. Law ved Muller v. Leeds, 52 N. J. Law 366, 19 Atl. 261; 
Connelly v. L erche, 56 N . J. Law 95, 99, 28 Atl. 480. This was remedied 
by an amendment of section &, enacted in 1899 (P. L. 1899, p. 77). The 
section, as thus amended, with some further modifications, was carried 
into the revised Attachment act of 191 as section 5 (P. L. 1901, p. 159). 
On the other hand, the provision respecting attachment against heirs 
and devisees, as found in the third clause of section &4 of the revised Prac- 
(P. L. 1903, p. 561), seems to point to the following history: 
act of 1797 for the relief of creditors against heirs and devisees, 
the remedy was not in all cases confined to the lands 
descended or devised. If the defendant did not confess the lands, 
pleaded falsely, or failed to plead, there was a general judgment in per- 
sonam for the entire debt 4 the ancestor. And so the act remains. 
Muldoon v. Moore, 55 N. J. Law 410, 26 Atl, 892, 21 L. R. A. 89; Myers 
v. Weger, 62 N. J. Law 432 s 6, 42 Atl. 280. In the peat 1853, by a sup- 
plement to the Practice act ‘of 1846 (P. L. 1853, p. 248; Gen. St., p. 2595), 
an action to enforce the debt of the ancestor was authorized to be com- 
menced by publication of notice against non-resident heirs or devisees. 
This act was amended in 1894 (P. L. 184, p. 261; Gen. St., p. 2595, Secs. 
361, 365). ms the time of the enactment of the supplement of 1853, it 
was commonly held that a personal judgment, effective within the terri- 
tory of the state, could be rendered by a state court against a non-resi- 
dent defendant, after notice of suit given by publication, even though he 
did not appear and submit himself to the jurisdiction. So far as the act 
of 1853 provided for a judgment in personam against a non-resident who 
it was manifestly repealed by the fourteenth amendment 


did not appear, 
of the federal Constitution, as construed by the Supreme court of the 


United States in Pennoyer v. Neff, 95 U.S. 714, 722, 733, 24 L. Ed. 365. 
See Smith v. Colloty (N. J. Err. & App.), 55 Atl. 805, 807. It was doubt- 
less in recognition of this situation that the legislature of 1903, in revising 
the Practice act, confined the remedy against non-resident heirs or 
devisees to a proceeding quasi in rem, by attachment of their property 
in this state—a method of procedure whose validity is expressly recog- 
nized in Pennoyer v. Neff. Not only has the third clause of section 84 
of the new Practice act an origin independent of section 5 of the Attach- 
ment act, but in its ee it is different, in that it includes actions upon 
demands not liquidated (N J. Ins. Co. v. Meeker, 87 N. J. Law 282) and 
is limited to suits against the heirs or devisees, not including the personal 


tice act 
Under the < 
already cited, 


representatives. 

To summarize, we have seen, as a matter of legislative history, that 
the proceeding by foreign attachment and the ordinary procedure of the 
courts of common law have customarily been treated in separate legis- 
lative enactments; that, at each successive period when the legislature 
has entered upon a policy of general revision, the Attachment act and the 
Practice Act have been separately revised. The revised Attachment act 
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of 1901 and the revised Practice Act of 1903 are only two among many 
revision acts that have been passed by the legislature during the past few 
years in the manifest effort to rearrange and codify all the important por- 
tions of our statute law. We have seen that the provisions of section 84 
of the Practice act have a legislative origin separate and distinct from that 
of the provisions of the Attachment act with which they are supposed to 
conflict. We are thus directed to the antecedent legislation that section 
&4 may be understood as superseding, and find that it lies outside of the 
Attachment act. We find that the latter act (saving, perhaps, the third 
clause of section 1) is confined in its scope to liquidated demands arising 
ex contractu or by penal statute (Jeffery v. Wooley, 10 N. J. Law 123; 
Barber v. Robeson, 15 N. J. Law 17), while the Practice act authorizes 
attachments in actions of tort, and in those founded on contract for 
demands not liquidated. We have seen that the purview of the two 
enactments is further differentiated by the limitation of one to relief 
against absconding and absent debtors. It may be further remarked 
that section S4 of the Practice act is not, by its terms, exclusive of former 
practice by attachment. It permits, but does not require. So far as 
cases covered by the Attachment act are concerned, it furnishes a con- 
current remedy. Still further evidence rebutting any presumed intent 
to repeal the Attachment act is found in section 86 of the Practice act, 
where, after prescribing that upon filing with the county clerk the order 
awarding the writ of attachment, etc., the clerk shall issue a writ of 
attachment for the sum directed, the section proceeds to declare that “the 
practice and procedure in relation to the said writ, its effect, levy and 
return, and in relation to the custody and sale of the personal property 
attached, shall be the same as in cases of attachment against non-resident 
debtors.” This provision owes its origin to the act of 1893, and its sup- 
plement of 1895, already referred to (P. L. 1893, p. 181; P. L. 1895, p. 
103). It plainly recognizes the Attachment act as remaining in full force 
for the purpose of regulating the practice and procedure. To say that 
the legislative intent was to repeal the act of 1901 with respect to every- 
thing that precedes the issuing of the writ, and to leave it in full force 
and effect with respect to everything subsequent thereto, seems to us 
inadmissible. A repealer, or amendment to this effect, would more con- 
veniently and sensibly have been accomplished by the passage of an act 
avowedly supplementary to the Attachment act of 1901. Implied repeal- 
ers are not favored in law. The question is one of legislative intent in 
each case. Where the later statute is not necessarily repugnant to the 
former, but, on fair construction, may be treated as cumulative or sup- 
plementary, so that both acts may stand together, the intent to repeal is 
not implied from the fact that the later legislative provision differs from 
the earlier. It is not necessary to rehearse what has been so often said 
in the reported decisions as to the criteria for determining in a given 
instance whether there is an implied repealer. The following cases, 
among others, in our own courts, may be referred to: McNeely v. Wood- 
ruff, 13 N. J. Law 352, 356; Naylor v. Field, 29 N. J. Law 287; McGavisk, 
Coll., v. State (M. & E. R. Co., Pros.) 34 N. J. Law 509, 511; Ruckman v. 

Ransom, 35 N. J. Law 565, 566; Landis v. Landis, 39 N. J. Law 274, 277; 

Roche v. Mayor, etc., of Jersey City, 40 N. J. Law 257, 262; Mulligan v. 
Cavanagh, 46 N. J. Law 45, 49; DeGinther v. New Jersey Home, etc., 
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58 N. J. Law 354, 357, 33 Atl. 968; Camden v. Varney, 63 N, J. Law 325, 
329, 43 Atl. 889; Bracken v. Smith, 39 N. J. Eq. 169, 171; Mersereau v. 
Mersereau Co., 51 N. J. Eq. 382, 385, 26 Atl. 682. In the case presented 
there is neither repugnancy, nor a coincidence of subject-matter, nor evi- 
dence that, by way of revision, the earlier statute is superseded. 

The motion to quash the writ of attachment will be denied, with 
costs. 


MIDDLE VALLEY TRAP ROCK AND MINING CO., PROSECUTORS, v. THE 
BOARD OF CHOSEN FREEHOLDERS OF THE COUNTY OF 
MORRIS, DEFENDANTS. 


(N. J, Supreme Court, February 23, 1904). 


Chosen Freeholders—Awarding Contracis. 
On certiorari. 
Argued before Fort, Garretson and Pitney, JJ. 
Messrs. Vreeland, King, Wilson & Lindabury for prosecutors. 


Mr. George G. Runyon and Mr. George T. Werts for freeholders. 


Mr. E. A. Quayle and Mr. Charlton A. Reed for F. W. Schmidt. 


PER CURIAM: In this case we are unable to find any cause for 
vacating the action of the chosen freeholders of Morris county in award- 
ing the contract brought up to the defendant, F. W. Schmidt. 

There is nothing in the proofs to justify the conclusion that the con- 

tract is not an advantageous one to the county, or that in awarding it the 
freeholders acted fraudulently or in palpable abuse of the discretion 
invested in them under their authority to award the contract in question. 
Ryan v. Paterson, 837 Vroom 533; Suburban Land Co. v. Vailsburg, 38 
Vr. 461; Oakley v. Atlantic City, 34 Vr. 127. 
. There were many reasons assigned for setting the action of the free- 
holders aside, but they relate largely to the preliminary proceedings lead- 
ing up to the award and are chiefly technical and without substance. 
One of the reasons relied upon alleged that the award of the contract was 
not made to the lowest bidder. This may possibly be so, but the answer 
to it lies in the fact that there is no law requiring the freeholders to award 
such a contract as this to the lowest bidder. It is not clear, however, 
that, taken as a whoie, the contract of the defendant it not, because of 
its provisions as to the delivery of the stone, the lowest in actual cost to 
the county. 

There was no illegality in the procedure and the award of the con- 
tract, being the evident expression of the honest discretion of the free- 
holders, is affirmed with costs. 

A telephone company which removes, destroys or injures trees 
planted by an abutting owner along the street adjacent to his property, 
under the terms of a city ordinance, in erecting poles and wires under 
its franchise, is held, in Bronson v. Albion Telephone Co. (Neb.), 60 
L. R. A, 426, to be liable for the resulting damage, though no unneces- 
sary injury is inflicted. 
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WHITE V. KOEHLER. 


ROAKE v. PENNSYLVANIA RAILROAD OOMPANY. 


(New Jersey Supreme Court, February 23, 1904). 
Summons — Service — Foreign court can only be legally served 
Corporations—Return.—l. A sum- upon a foreign corporation in the 
mons issued out of the small cause manner provided by that act. 


Argued November term, 1903, before Pitney and Fort, JJ. 
Mr. Alan H. Strong for prosecutor. 


FORT, J.: A summons against a foreign corporation issued out of 
the small cause court must be served in the manner provided by the act 
creating that court. Without such service the court is without juris- 
diction to try the cause. A return by the constable, “I served the within 
summons July 14, A. D. 1903, by reading the same to B. Frank Thorne, 
resident agent of the said defendant, the Pennsylvania Railroad Com- 
pany, and delivered a cepy thereof to the said B, Frank Thorne at Rah- 
way, N. J.,” is not a legal] service under the statute. Section 17 of the 
revision of the Small Cause court act, approved April 8, 1903, and which 
became operative July 4, 1903, provides: “If the defendant is a foreign 
corporation, process may be served upon the agent in charge of its prin- 
cipal office in this state, or upon any officer either personally or by leav- 
ing a copy at his usual place of abode, or by leaving a copy at the office, 
depot, or usual place of business of such foreign corporation within the 
county, with any person in charge thereof.” P. L. 1903, p. 255, Sec. 17. 
The return does not state that the writ was left with B. Frank Thorne, 
as an officer of the company. It states that he was “resident agent” of 
the defendant company, whatever position that may be. It is probable 
that the fact is that Mr. Thorne is the Rahway agent of the defendant 
company, but we cannot presume that fact. But, if he were such agent, 
the service does not comply with that required by the statute. The 
return of the officer must be that the summons was served by leaving a 
copy at the office, depot, or usual place of business, as the fact may be, 
with A. B., the person in charge thereof. Service upon such a person as 
that permitted by the last clause of the part of the act above quoted must 
be made at the office, depot, or other usual place of business where the 
person served is employed. Service elsewhere is of no validity. 

The judgment in this case is reversed. 


WHITE v. KOEHLER. 


(New Jersey Supreme Court, February 23, 1904). 


Judgment—Payment by install- to the judgment debtor for his per- 
ments—Income.—1. Under the _ sonal services is “income,” out of 
supplement on March 22, 1901, to which he may be required to make 
the act respecting executions (P. payments on account of an unsat- 
L. 1901, p. 373, Sec. 3), salary paid _isfied judgment. 


Appeal from District court of Newark. 

Argued November term, 1903, before Fort and Pitney, JJ. 
Messrs. Benjamin & Benjamin for appellant. 

Mr. Horace G. Grice for respondent. 
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PITNEY, J.: The plaintiff, having recovered a judgment against the 
defendant in the District court, took proceedings supplementary to exe- 
cution, pursuant to the act of March 22, 1901 (P. L. 1901, p. 372), with 
the object of showing that the judgment debtor was entitled to and in 
receipt of an income within the meaning of that act, and of procuring an 
order directing the judgment debtor to make payments in installments, 
out of such income, on account of the unsatisfied judgment. Pursuant 
to an order for discovery, testimony was taken, which disclosed that the 
defendant was a single man, without others dependent upon him, so far 
as appears, was employed at a salary of $12 per week, and was spending 
less than this amount in disbursements necessary to his support. Upon 
this testimony application was made to the judge of the District court 
for appointment of a receiver of a portion of the income of the defendant. 
This application was refused, for the reason (as declared by the judge in 
his order) “that it does not appear that the defendant is entitled to and 
in receipt of an income according to the statute.” 

Where a person is employed at a “salary,” the term itself imports 
permanency of employment. In our opinion such salary is income within 
the meaning of the act of 1901. The act is not limited in its application 
to income from property. Spencer v. Morris, 67 N. J. Law 500, 51 Atl. 
470. That defendant was entitled to this income, and was in receipt of 
it, sufficiently appeared from the testimony. The refusal of the District 
court to entertain the plaintiff's application was therefore erroneous. 
The fact that the application in terms called for the appointment of a 
receiver (instead of a mere order directing defendant to make payments) 
is a matter of no consequence, even if there be doubt about the propriety 
of a receivership in such a case. The effect of the order made was a 
denial of all relief. 

The order will be reversed, and the record remanded for further pro- 
ceedings to be taken in accordance with the act of 1901 and the views 
above expressed. 


TOMAN v. TOWN OF WESTFIELD. 


(New Jersey Supreme Court, February 23, 1901). 


Liquor license — Revocation—  unreversed. 2. A stipulation that 


Recovery of fee—1. Where a li- 
cense for the sale of liquor has 
been revoked the license fee can- 
not be recovered back so long as 


the order of revocation was made 
illegally cannot authorize the court 
to entertain a suit to recover the 
license fee. 


the order of revocation remains 
Appeal from Court of Common Pleas, Union county. 
Argued November term, 1903, before Garrison and Garretson, JJ. 
Mr. Paul Q. Oliver for appellant. 
Mr. James C. Connolly for appellee. 


GARRETSON, J.: The plaintiff was licensed by the Court of Com- 
mon Pleas of Union county to sell liquors in quantities from one quart 
to five gallons for one year from March 19, 1902, and paid a license fee 
for the same of $150 to the county clerk, who paid it to the treasurer of 
the township of Westfieid, to whose rights and liabilities the defendant 
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succeeded. It is further stipulated that this license was revoked by the 
court on the ninth of April, 1902. Counsel also stipulated that the 
license was revoked, “‘not because the plaintiff had violated any law or 
given any cause for revocation, but because the plaintiff was not dwelling 
in the house for which the license was granted.” The plaintiff’s conten- 
tion in this case is that, the Court of Common Pleas, having revoked his 
license for an insufficient cause, he is entitled to recover back the fee 
paid. This involves the determination by this court that the order of the 
Common Pleas revoking the license was illegal; and, if it should be so 
determined, the result would seem to be to leave the license in force and 
the licensee liable for the fee. But the court cannot in this way review the 
action of the Common Pleas. That must be done in a direct proceeding 
to set aside that order. And that is the plaintiff's remedy in this case. 
The agreement of counsel in this case cannot induce this court to review 
the Common Pleas, or to presume its judgment illegal. The plaintiff 
took his license subject to its possible revocation, and, having paid the 
license fee, he cannot now maintain an action to recover it back, because 
it appears that the Common Pleas has exercised its right to revoke by an 
order which, so far as this case now stands, is legal. 





NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions). 

Accident insurance—Policy—l. A policy of accident insurance 
declared: “The insurance under this * * * contract is for the term 
of one year from the date of issue hereof, and * * * applies only to 
persons over sixteen years of age and under sixty-five years of age.” 
Held, that the insurer was not chargeable for an accident happening after 
the person taking out the policy had passed the age of sixty-five years. 
Wheeler v. United States Casualty Co. (Messrs. Garrison, McManus & 
Enright for plaintiff. Messrs. Sommer & Adams for defendant). Argued 
before the Chief Justice, and Hendrickson, Swayze and Dixon, JJ. 
Opinion by DIXON, J., February 23, 1904. 


Attachment—Duties of auditor—1. An auditor in attachment ap- 
pointed before appearance entered by the defendant may be authorized 
by the court to collect rents of real estate attached accruing after the 
entry of such appearance. Chemical Nat. Bank v. Kellogg. (Mr. 
Ephraim Cutter for prosecutors. Mr. William D. Tyndall for respond- 
ent). Argued before Garrison and Garretson, JJ. Opinion by GAR- 
RETSON, J., February 23, 1904. 


Appeal—Review—Conflicting evidence—1. Where the evidence is 
conflicting, it is the peculiar province of the jury to determine the credi- 
bility of the witnesses and settle the facts, and the court will not interfere 
with the verdict unless it clearly appears to be against the weight of the 
evidence. Garrett v. Driver-Harris Wire Co.; Driver-Harris Wire Co. v. 
Rockwell Eng. Co. (Messrs. E. A. & W. T. Day for the rule. Mr. 
Allan C. Rowe opposed). Argued before Gummere, C. J., and Dixon, 
Pitney and Hendrickson, JJ. Opinion by HENDRICKSON, J., Feb- 
ruary 23, 1904. 
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Corporations—Franchise tax—Exemptions.—1. Under the act 
approved February 19, 1901 (P. L. 1901, p. 31), there are four requisites 
to entitle a manufacturing or mining corporation to exemption from the 
state franchise tax: First. That at least fifty per centum of the capital 
stock of the corporation issued and outsta nding on January 1 next pre- 
ceding the annual return shall be invested in manufacturing carried on 
within this state. Second. That the annual return of the state board of 
assessors shall state where the manufactory is located, and the character 
of the goods manufactured. Third. The total amount of its capital 
embarked in the business of manufacturing, and the amount of the capi- 
tal stock actually employed in New Jersey. Fourth. That the annual 
return to the state board of assessors shall have been made on or before 
the first Tuesday in May in each year. 2. Exemption from taxation is a 
favor, and the statutes under which it is allowed must be strictly complied 
with. Compliance is a condition precedent to the right of exemption. 
Hardin v. Morgan. (Mr. W. R. Barricklo and Mr. Charles C. Black for 
prosecutor. Mr. R. H. McCarter, Atty. Gen., for defendants). Argued 
before Pitney and Fort, JJ. Opinion by FORT, J., February 23, 1904. 

Lottery—Policy—Opinion evidence—Review.—1. Under section 58 
of the Crimes act of 1898, as amended in 1899 (P. L. 1898, p. 810; P. L. 
1899, p. 215), in order to constitute the offense of knowingly having in 
possession “any paper, document, slip or memorandum that shall pertain 
in any way to the business of lottery policy, so called,” it is not essential 
that there be in truth such a game or business conducted. ‘The pre- 
tended or “so called” business is equally under the ban of the statute. 
2. The question whether a witness has such special knowledge or experi- 
ence as to qualify him to give opinion evidence is a question of fact for 
the determination of the trial court, whose finding is not reviewable on 
writ of error if there be any legal evidence to support it. State v. Arthur. 
(Messrs. Weller & Lichtenstein for plaintiff in error. Mr. William H. 
Speer for defendant in error). Argued before Gummere, C. J., and 
Dixon, Hendrickson and Pitney, JJ. Opinion by PITNEY, J., February 
23, 1904. 

Pleading—Declaration—Unliquidated damages.—1. A declaration 
is not demurrable merely because it sets forth that the defendant was 
attached to answer the plaintiff, and is founded on a claim for unliqui- 
dated damages. Winant v. Nautical Preparatory School. (Messrs. 
Guild, Lum & Tamblyn for plaintiff. Mr. Willard Voorhees for defend- 
ant). Argued before Gummere, C. J., and Hendrickson, Swayze and 
Dixon, JJ. Opinion by DIXON, J., February 23, 1904. 


Oysters—Unlawful dredging—Evidence.—1. On trial of an indict- 
ment for the unlawful dredging of oysters under section 22 of the act 
approved March 22, 1901 (P. L. 1901, p. 217), it is not necessary for the 


state to prove that the oyster bed in question had been marked, buoyed, 
or staked by or under the supervision of the state oyster commission. 2. 
When a defendant is on trial for doing certain phy sical acts with a certain 
purpose, and the acts charged point indubitably to that purpose, it is 
not reversible error for the trial judge, in charging the jury, to refer to 
proof of the acts as sufficient proof of guilt, without expressly referring 
to the purpose, there being no request or suggestion on behalf of the 
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defendant that the purpose should be more particularly mentioned. 
State v. Lee. (Mr. James Buchanan for plaintiffs in error. Mr. I. 
Hampton Fithian and Mr. Walter H. Bacon for the state). Argued 
before Gummere, C. J., and Hendrickson, Swayze and Dixon, JJ. Opin- 
ion by DIXON, J., February 28, 1904. 


Kjectment—Parol evideace—Directing verdict.—1. Where a tes- 
tator, in a devise of land, had described the subject-matter thereof by the 
words “the house and lot whereon | now reside,” the facts showed that 
early in his life he had bought a lot fifty feet wide, fronting in a city 
street, and built a dwelling house and other buildings on twenty-five feet 
thereof, leaving the other half of his lot vacant, and that thirteen years 
later he bought thirty feet more adjoining, and thereafter inclosed the 
whole as one lot, but had not built upon his adjacent land during forty 
years or more of his occupancy, except that in the last half year of his life 
a wood house had been built upon thirteen feet of the adjacent jand for 
the convenience of his household, and there was evidence, though con- 
flicting, that about the same time a fence was erected, which, with the 
woodhouse, formed an inclosure of the thirteen feet, with the twenty-five 
feet upon which the house stood, leaving outside of this inclosure torty- 
two feet of the testator’s land; and the plaintiff, claiming under this devise, 
brought suit in ejectment to recover the thirtee n-foot plot, as e ‘mbraced 
therein, from the defendant, who claimed it under a residuary clause of 
the will. At the trial, the jury returned a verdict for the defendant. 
Upon review, held, that a resort to extrinsic evidence in determining the 
location and extent of the subject-matter of the devise was proper. Held 
further, that this question was one for the jury, and not for the court. 2. 
Under the evidence adduced in the cause, it was held that a request to 
direct a verdict was properly refused, and, further, that the verdict was 
not so clearly against the weight of evidence as to justify the interfer- 
ence of the court. Crossen v. Carr. (Mr. George S. Silzer for plaintiff. 
Mr. Freeman Woodbridge for defendant). Argued before Gummere, C. 
J., and Dixon, Swayze and Hendrickson, JJ. Opinion by HENDRICK- 
SON, J., February 23, 1904, 


Best and secondary evidence—Admission—Review.—1. Secondary 
evidence of the contents of a written contract alleged to be ba. will be 
admitted only when the trial court is satisfied by proof that the missing 
paper has been searched for with reasonable diligence; and, if the docu- 
ment has been traced to the custody of a particular person, a like effort 
to find such person must also be shown. 2. The loss of the missing writ- 
ing and the reasonable diligence of tlie sez arch that was made for it being 
preliminary questions of fact to be found by the trial court, such findings 
will not be disturbed upon error if there was any testimony to support 
them. 3%. Where the only testimony upon such preliminary inquiry was 
that a witness who had given the missing writing to his attorney to bring 
suit upon it had made within sixty days an effort to find his lawyer, which 
was unsuccessful, the trial court did not have before it any testimony 
capable of supporting a finding that what had been done to discover the 
missing paper was ail that r easonable diligence required. Koehler v. 
Schilling. (Messrs. Sommer & Adams for plaintiff. Mr. Llewellyn F. 
Hobbs for defendant). Argued before Garrison and Garretson, JJ. 
Opinion by GARRISON, J., February 23, 1904. 
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Constitutional law—Title of act—Collectors of taxes.—1. The act of 
March 23, 1900, entitled “An act respecting the term of office of the 
collectors of taxes, town assessors and town clerks in towns” (P. L. 1900, 
p. 480), is not unconstitutional by reason of deficiency of title, although 
it establishes a term of office where none had been previously established, 
affects towns specially incorporated as well as those existing under gen- 
eral laws, and operates upon ofiicials previously elected as well as those 
thereafter to be chosen. 2. The act of March 23, 1900, entitled “An act 
respecting the term of office of the collectors of taxes, town assessors and 
town clerks in towns” (P. L. 1900, p. 480), operates to modify section 7 
of the charter of the town of Dover (P. L. 1869, p. 1165), whereby the 
like officers were to hold office only during the pleasure of the common 
council). Vreeland v. Pierson. (Mr. Benjamin W. Ellicott and Mr. John 
B. Vreeland for relator. Mr. Willard W. Cutler for incumbent). Argued 
before Fort and Pitney, JJ. Opinion by PITNEY, J., February 23, 1904. 


Municipal improvements—Repeal of statute—Levy of assessments. 
—1. The power to levy assessments for the benefit of sewer improve- 
ments in the village of Hackensack, in the township of New Barbadoes, 
in the county of Bergen, conferred upon the commissioners of the Hack- 
ensack Improvement Commission by the act approved April 1, 1868 (P. 
L. 564), was repealed by the act approved March 12, 1878 (P. L. 70), and 
by this latter act was vested in commissioners ap pointed by the Circuit 
court. 2. The General Township act, revision of March 24, 1899 (P. L. 
412), does not repeal the act of April 1, 1868 (P. L. 564), creating the 
Hackensack Improvement Commission. Bakman vy. Hackensack Imp. 
Commission. (Mr. Peter W. Stagg for the rule. Mr. L. A. Campbell 
and Messrs. Demarest & De Baun, opposed). Argued before Garretson, 
Pitney and Fort, JJ. Opinion by FORT, J., February 22, 1904. 

Libel—Declaration—Sufficiency—1. The declaration alleged that 
plaintiff was a carpenter and builder; that he had contracted with defend- 
ant to build for him certain houses; that the contract therefor was not 
filed in the county clerk’s office; that thereby it became the plaintiff's duty 
to use all moneys paid to him by the defendant on said contract for the 
purpose of paying fo: the labor and materials furnished to him for said 
houses, so that liens could not be filed therefor; that the defendant had 
sent the plaintiff a check as part payment on the contract, and then had 
stopped payment of the check, and that, on being asked the reason, he 
had answered, “because he (meaning the plaintiff) misappropriated the 
money,’ thereby meaning that the plaintiff used the money sent him 
unlawfully and in a dishonest manner, and did not use it for the purpose 
of paying the material, men and laborers. Held, on demurrer, that the 
declaration did not set forth a legal cause of action. Jaeger v. Beberdick. 
(Messrs. Lindsley & MacLear for plaintiff. Mr. James A. Gordon for 
defendant). Argued before the Chief Justice, and Hendrickson, Sw ayze 
and Dixon, JJ. Opinion by DIXON, J., February 23, 1904. 


Corporations—Extension of existence—Fees.—1. Under section 
114, p. 315, of the Corporation act of 1896, a corporation extending its 
corporate existence is required to pay the same fees as fixed for the 
original certificate of incorporation, and is not relieved of this obligation 
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by extending its corporation existence under the form of “an amended 
certificate of organization.” National Lead Co. v. Dickinson. (Mr. 
James B. Vredenburgh and Mr. Albert C. Wall for relator. The Attor- 
ney General for defendant). Argued before Garrison and Garretson, JJ. 
Opinion by GARRETSON, J., February 28, 1904. 


Carriers—Freight—Negligence—Live stock.—l. A common carrier 
cannot by a special contract secure exemption from liability for losses 
occasioned by its negligence. 2. Nor can a common carrier limit the 
amount of its liability for losses caused by its negligence. 3. Whether 
a contract between a common carrier and a shipper of goods by which a 
valuation is fixed upon the goods, and the liability limited to that amount, 
is valid, is not decided. 4. Where, by contract for the carrying of live 
stock, the shipper agrees to take care of, feed, and water the stock, 
whether delayed in transit or otherwise, there can be no recovery of dam- 
age arising from the failure to care for, feed and water. 5. Lewis v. 
Pennsylvania R. R. Co. (N. J. Sup.), 56 Atl. 128, approved. Paul v. Penn- 
sylvania R. Co. (Mr. James B. Vredenburgh for plaintiff in error. Mr. 
T. Rosenberg for defendant in error). Argued before Gummere, C. J., 
and Dixon, Hendrickson and Swayze, JJ. Opinion by SWAYZE, J., 
february 23, 1904. 


Vendor and purchaser—Parol sale—Real estate broker.—1. An 
agreement to pay a percentage upon the price fixed upon by the defend- 
ant and such purchaser as the plaintiff might obtain for certain real 
estate of the defendant is within the tenth section of the statute of frauds, 


and can be recovered upon only if in writing, signed by the owner or his 
agent. 2. The plaintiff cannot recover on a quantum meruit in such case 
when it appears that the transaction out of which the claim to compen- 
sation arises is a eontract for the sale or exchange of real estate. Leim- 
bach v. Regner. (Mr. Algernon T, Sweeney for appellant. Mr. Leon- 
ard Kalisch for appellee). Argued before Garrison and Garretson, JJ. 
Opinion by GARRETSON, J., February 23, 1904. 


Certiorari—Jurisdiction—Parties—Continuance.—1. So far as a writ 
of certiorari brought to review a municipal proceeding operates merely 
in rem, to affirm or overthrow the proceeding in question, the jurisdiction 
of the Supreme court is complete when the writ is addressed to the muni- 
cipal authorities, being custodians of the record, and returned by them 
with the record annexed. But where it appears that the necessary con- 
sequence of a judgment such as the prosecutor seeks will be to injuriously 
affect the interests of third parties, or public interests not already repre- 
sented in court, it is within the discretion of the court to defer judgment 
until those who are interested in sustaining the proceeding under review 
are made parties. MacFall v. Mayor, etc., of Town of Dover. (Mr. 
Willard W. Cutler for prosecutor. Mr. Benj. W. Ellicott and Mr. John 
3. Vreeland for defendant). Argued before Fort and Pitney, JJ. Opin- 
ion by PITNEY, J., February 28, 1904. 

Justice of the peace—Jurisdiction.—1. A justice of the peace loses 
jurisdiction of a cause when absent on the day to which it was adjourned. 
Johnson v. Reilly. (Mr. John W. Slocum for prosecutor. Mr. John J. 
Reilly, pro se). Argued before Fort and Pitney, JJ. PER CURIAM, 
February 23, 1904. 
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Injury to employees—Notice of danger.—1. A master is not bound 
tO warn a minor servant concerning a danger incident to the operation 
of a machine, where there is nothing in the apparatus or in the method of 
its operation that would charge an ordinarily prudent pers? with 
notice of such a danger. Diehl v. Standard Oil Co. (Mr. George MM. S. 
Schulz and Mr. Charles J. Roe for plaintiff. Mr. Charles W. Fuller for 
defendant). Argued before Gummere, C. J., and Dixon, Hendrickson 
and Pitney, JJ. Opinion by PITNEY, J., February 23, 194. 


District court—Appeal—Review.—l. An appeal lies from the Dis- 
trict court for an error in point of law, or upon the admission or rejection 
of evidence only. P. L. 1902, p. 565. Phelps v. Seymour. (Messrs. 
Lindsley & MacLear for appellant. Mr. A. A. Chambers for appellee). 
Argued before Fort and Pitney, JJ. PER CURIAM, February 23, 
1904. 


Taxation—Power of State Board.—1. The State Board of Taxation 
has no power or authority to assess the property of an individual owner 
upon the application of a taxing district. Cregar v. Committee of Leb- 
anon Tp. (Mr. Martin W yckoff for prosecutor. Mr. John H. Nunn for 
defendants). Argued before Garrison and Garretson, JJ. Opinion by 
GARRETSON, ]., February 23, 1904. 


Highways—Alteration—lrocedure.—1. A petition for laying out a 
public road does not give jurisdiction to alter and widen an already exist- 
ing public road. 2. A petition for laying out a public road cannot be 
used to widen and alter a road or street in a village, such widening and 
altering only being possible with the consent of three-fourths of the 
owners in interest of the lands fronting on the part of the road or street 
so proposed to be affected. 3%. The beginning point of the road applied 
for being three hundred feet from the beginning point as laid out, with 
several buildings intervening between the two points, is such a material 
variation as to require the proceedings to be set aside. Norton y. Truitt. 
(Mr. S. H. Richards for prosecutor. Messrs. Watkins & Avis for defend- 
ants). Argued before Garrison and Garretson, JJ. Opinion by GAR- 
RETSON, J., February 23, 1904. 


Trespass—Gas meter-—-Removal.—1. Where an agreement between 
an owner or occupant of premises and a gas company for the installation 
of a gas meter upon the premises for the purpose of registering the gas 
to be consumed thereon contains a clause that the company or its agent 
“shall have free access to the meter and its connections at al] reasonable 
hours, and for any purpose, and may remove the same, and upon a failure 
to comply with any of the rules of the company may sever the connection 
and the service pipe and discontinue the same,” an action of tort as for 
trespass quare clausum fregit will not lie against the gas company or its 
agent, after default in payment, under the rules of the company, for gas 
consumed, because an agent of the company entered upon the premises, 
and without the censent of the owner or occupant, and without the use 
of force or the doing of any unnecessary damage, removed the meter. 
Hitchcock v. Essex & Hudson Gas Co. (Messrs. Riker & Riker for 
appellant. Mr. Neilson Abeel for appellee). Argued before Fort, J. 
Opinion by FORT, J., February 23, 1904. 
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Municipal corporations—Streets—Change of grade.—1. The act 
concerning townships (Revision 1899; P. L. 1899, p. 380, Sec. 21) enacts 
that no ordinance providing for the changing of the grade of any side- 
walk, street, or highway, shall be adopted until notice of the time and 
place when the ordinance will be considered shall be given to the owner 
of the lands in front of which the improvement is proposed to be made. 
Held, that the application of this statute is not limited to grades estab- 
lished by formal proceedings. 2. Where the township committee pro- 
vides for a change of grade by resolution, without notice to the landowner 
in front of whose land the street grade is changed, the measure of dam- 
ages in a case in which the las.downer has done nothing to restore the 
highway to its former condition is limited to the loss sustained by him 
by reason of the inconve nie nce caused by the change of grade up to the 
beginning of the suit. The book containing the rec ord of ordinances 
of the township, ae to be kept by statute, is sufficient prima facie 
proof of the existence of the ordinances. 4. The ordinance of a township 
providing for a change of grade of a street cannot be attacked collat- 
erally on the ground that the notice required by section 21 of the act con- 
cerning townships had not been given. Ackerman vy. Town of Nutley. 

(Mr. Hugh B. Reed for plaintiff in error. Mr. Halsey M. Barrett for 
defendant in error). Argued before Gummere, C. J., and Dixon, Hen- 
drickson and Swayze, JJ. Opinion by SWAYZE, J., February 23, 1904. 

Highways—Public road board—Repeal of statute.—l. The “act 


concerning townships” (Revision), approved March 24, 1899 (P. L., p. 


one 
172), does not repeal the act entitled “An act concerning roads and parks 
and creating boards for the control and management of the same,” 
approved March 1, 1893 (P. L., p. 69), as amended by the supplement 
approved March 17, 1896 (P. L., p. 80). Brant v. Tracey. (Mr. Peter W. 
Stagg for the writ). Argued before Garretson, Pitney and Fort, JJ. 
Opinion by FORT, J., February 23, 1904. 


Bailment—Negligence of bailee-—1. When chattels are delivered to 
a bailee in good condition, and are returned to the bailor in a damaged 
tate, the law will presume the negligence of the bailee to have been the 
ge Jackson vy. McDonald. (Mr. Daniel P. Byrne for appellant. 

r. Joseph S. P arry for appellee). Argued before Garrison and Garret- 
son, JJ. Opinion by GARRETSON, J., February 24, 1904. 


Municipal corporations—Contract with fire commissioners—Coun- 
cilman.—1. It appearing from the testimony that one R., a member of 
the city council of Elizabeth, was indirectly interested in a contract to re 
work for the city awarded by the Board of Fire Commissioners of that 
city, the contract will be set aside as against the provisions of the 
charter. Harrison vy. City of Elizabeth. (Mr. James C. Connolly for 
prosecutor. Mr. C. Addison Swift for defepdants). Argued before Gar- 
tison and Garretson, JJ. Opinion by GARRETSON, J., February 24, 
1904, 


An appropriation to cover the expenses incurred and paid by a 
municipal officer in the discharge of his duty is held, in State ex rel. 
Crow v. St. Louis (Mo.), 61 L. R. A. 593, not to be within a consti- 
tutional prohibition of the granting of public money to an individual. 
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NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions). 


Corporations—Claims by stockholders—Bills and notes.—1. An 
admission by the holder of a note sued on that the note was made for an 
excessive amount, improperly including certain items, discredited the 
note as evidence. 2. In proceedings by a stockholder and creditor of a 
corporation to establish a claim against it, proof of payment of money 
by him to it was not evidence of the debt. 3. A creditor and stockholder 
of a corporation who had paid money to it, and had represented to the 
creditors that the payment was not a loan but was a payment of the 
purchase price of something, was not estopped from asserting that it was 
a loan, in the absence of proof that any one was misled or changed his 
position by reason of the statements. 4. In proceedings by a stock- 
holder and creditor to establish a claim against a corporation, evidence 
examined and held insufficient to show that the money was advanced as 
a loan, and not as the payment for stock. Hollins v. American Union 
Electric Co. (Mr. A. C. Wall for appellant. Mr. Robert N. McCarter 
and Mr. Curtis for receiver). Opinion by STEVENSON, V. C. (orally), 
December 29, 1903. 


Mortgage foreclosure—Transfer of dower.—1. Under Dower act, 
sec. 2 (Gen. St., p. 1276), providing that, till dower be assigned to her, the 
widow may hold the mansion house of her husband and the plantation 
thereto belonging without liability for rent, a grantee of the dower rights 
in possession, who is also the holder of a mortgage on the premises, is 


not required, on foreclosing the mortgage before the dower is assigned, 
to account for rent. Moffett v. Trent. (Mr. S. H. Gilhooly for com- 
plainant. Mr. W. A. Angleman for defendants). Opinion by STEV- 
ENS, V.C., February 11, 1904. 


NEW JERSEY PREROGATIVE COURT. 


(Abstract of Opinion). 


Collateral inheritance tax—Exemptions—Charitable institutions.— 
1. The act of a surrogate in assessing on a legatee under a will a tax on 
the legacy under the provisions of section 13 of the collateral inheritance 
tax law (Gen. St., p. 3342) is not a judgment which will conclude the leg- 
atee from contesting his liability to the tax when called upon to show 
cause before the Orphans’ court why the tax should not be decreed to be 
paid, under the provisions of section 16 of the law, although the legatee 
has failed to appeal from the assessment of the surrogate within the time 
limited by section 13. The New York act, as construed in matter of 
Wolfe, 33 N. E. 156, 137 N. Y. 205, distinguished. 2. An incorporated 
society, claiming to be exempted from taxation under the collateral 
inheritance tax law, as being within the exemptions enumerated in section 
1 (Gen. St., p. 3339), must make out its claim by proof. 3. When such a 
society claims exemption as a “charitable institution” it must appear that 
the purposes and objects to which it is bound to devote its property are 
charitable within the doctrine of charitable uses. 4. Property devoted to 
educational purposes is within that doctrine. It will not be sufficient to 
show that the society is incorporated under the laws permitting the incor- 
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poration of societies for the promotion of learning. It must be shown 
that the property is in fact devoted to such purposes, and has an educa- 
tional character. 5. The objects of this society are “to collect and pre- 
serve historical and current accounts of events, persons and inventions, 
scientific investigations and photographs, drawings, models and speci- 
mens, and all other materials of a similar character connected with the 
interests of Vineland.’ It appears that the collection of the society is 
now open to the public, but there is nothing in the terms of the legacy 
which was assessed, or in the organization or rules of the society, impos- 
ing on it any such duty in the future. Held: (a) That the objects thus 
shown do not possess an educational character, and (b) that the collec- 


tions of the society are not necessarily to be devoted to a public use. In 


re Landis’ Estate; in re Vineland Historical and Antiquarian Soc. 
Mr. Charles K. Landis for respond- 
Opinion by MAGIE, Ordinary, February 16, 1904. 


J. Hampton Fithian for appellant. 
ents). 


(Mr. 


MISCELLANY. 


STATE NOTES. 


Members of the Cumberland 
county Bar tendered a dinner to 
Judge Endicott, at Bridgeton, on 
February 9. Judge Thomas W. 
Trenchard, Prosecutor of the Pleas 
J. Hampton Fithian and Mayor 
Alexander Fithian, of Bridgeton, 
were among those who were down 
for speeches. The Judge is prov- 
ing himself one of the most popular 
men on the South Jersey circuit. 

Mr. Samuel W. Shinn of the 
Mount Holly Bar was married on 
February 15, at Pemberton, to Miss 
Anna Powell, of that place. They 
will reside in Mount Holly. 

Attorney General McCarter an- 
nounced, on March 25, the appoint- 
ment of Mr. John L. Swayze, pri- 
vate secretary of Governor Mur- 
phy, as Assistant Attorney General 
under the new law creating a State 
Law department. The appoint- 
ment is during the pleasure of the 
Attorney General, and the salary is 
$5,000 a year. 

Common Pleas Judge Charles 
D. V. Joline, on March 28, enter- 
tained a number of the Camden 
county officials at his home in 
Merchantville at a dinner in honor 


of his re-appointment to the Com- 
mon Pleas Bench. Among those 
who attended were Justice Garri- 
son, Judge Allen B. Endicott, State 
Comptroller Willard Morgan, 
Prosecutor Frank T. Lloyd and 
Assemblyman H. S. Scovel. 
ADMISSIONS TO N. J. BAR. 


At the February term of the 
Supreme court the following stu- 
dents were successful in securing 
admission to the Bar: 

Henry E. Ackerson, jr., C. A. 
sonnell, Andrew A. L. Boylan, 
Richard S. Colfax, Joseph A. Con- 
nolly, Louis A. Cowley, Sidney W. 


I 
I 


Eldridge, Max A. Ern, Jesse J. 
Feinberg, E. C. Irion, Eugene L. 
Hart, Reuben Knox, Jacob Kost- 
man, Henry D. Lanning, William 
Leverette Morgan, Newton B. 
Roney, William V. Rosenkrans, 
Wilfred Clarkson Roszel, Henry 
Singer, Leonard Van _ Lenten, 
Joseph G. Young. 
COUNSELORS. 

R. C. Chamberlain, G. Dore 
Cogswell, John L. Conover, Wil- 
liam F. Conway, Thomas P. Cur- 
ley, Benjamin J. Darling, J. Frank 
Finn, jr., Isaac Fleischman, Wil- 











liam P. Hurley, William C. Jones, 
Arthur Lovell, James W. McCar- 
thy, Henry Wisner Runyon, Wil- 
liam R. Ryan, A. E. Vanderpoel, 
C. Franklin Wilson, Wendell J. 
Wright. 


CIRCUIT CHANGES. 


It is announced that Circuit 
court changes (as to Judges and 
districts) will be made as follows: 
Justice Reed is to have Somerset, 
Hunterdon and Mercer; Justice 
Fort is to have Union and Middle- 
sex instead of Monmouth and Mid- 
dlesex; Monmouth will be grouped 
with Ocean and Burlington for Jus- 
tice Hendrickson; Justice Garret- 
son will have Warren, Morris and 
Sussex, Warren being substituted 
for Somerset, which has been as- 
signed to Justice Reed; Justice 
Swayze is to take the southern tier 
of counties. But it has since been 
stated that this arrangement will 
be modified somewhat before it is 
put into effect. 

A LITTLE REPARTEE. 


A great many occasions have 
arisen during the past winter when 
Assemblyman Duffield, of Essex, 
and Assemblyman Swackhamer, of 
Somerset, have collided in a way to 
bring down the House. Mr. Swack- 
hamer is a lawyer and usually hits 
with pretty strong blows. The lat- 
est before the adjournment of the 
legislature was on House bill 26, 
concerning corporations. | After 
Mr. Duffield had warmly advocated 
it, the following occurred: 

“Mr. Speaker,’ shouted Mr. 
Swackhamer, “this bill is simply 
House 26 in disguise, a wolf mas- 
querading as a kindly shepherd. 
The gentleman from Essex tells me 
that I do not understand this bill. 
I may not be able to understand 
what I see before me in black or 
white. It may be that I cannot un- 
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derstand these things, but I thank 
heaven that | do not have to part 
my hair in the middle to balance 
my mind.” 

The tall man looked across the 
chamber at Duffield and the House 
shouted with laughter. 

“If the gentleman from Somer- 
set, who has distinguished himself 
during this session by his consist- 
ent inconsistency,” said Mr. Duf- 
field, “will permit me to do so, I 
will acknowledge full receipt of 
the many and kindly pieces of ad- 
vice which he has handed out to me 
during the session, in pity for my 
youth and inexperience. In return 
[ may be permitted to extend to 
him just one little bit of advice. If 
he will read in the Holy Writ, he 
will find that when the Lord spake 
He spake not with a great wind, 
but with a still, small voice.” 

“Thanks,” replied Mr. Swack- 
hamer. ‘We also read in Scrip- 
ture that ten thousand Philistines 
were done to death by the jawbone 
of a certain animal. Now, I would 
like to move that my friend from 
ssex be granted leave of absence 
for the balance of the session, in or- 
der that the members of this House 
may be spared a similar fate.” 


GOVERNOR’S APPOINTMENTS. 


Among the latest appointments 
by the Governor before the close 
of the legislature were those of 
Monmouth County Judge Wilbur 
A. Heisley, of Long Branch, for 
Circuit court Judge; to succeed 
him as County Judge, Mr. John Ek. 
Foster, of Atlantic Highlands, the 
present Prosecutor. For Prosecu- 
tor of that county, ex-Judge Henry 
M. Nevius, of Red Bank, was ap- 
pointed. Mr, George Berdine, of 
New Brunswick, was also made 
Prosecutor of Middlesex county, 
succeeding the late John S. Voor- 
hees. 
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THE JURY DISAGREED. 


The following is a charge made 
by a Southern judge to the jury: 

“Tf you believe what the counsel 
for the plaintiff has told you, your 
verdict will be for the plaintiff, but 
if, on the other hand, you believe 
what defendant’s counsel has said, 
you will give your verdict for the 
defendant. But if you are like me 
and don’t believe what either of 
them said, | don’t know what you 
will do.” The jury disagreed. 


OBITUARY. 


MR. JOHN L. JONES. 

Ikx-Lay Judge John L. Jones, of 
Flemington, died March 9. He 
was one of the best known citizens 
of l'lemington, where he had resid- 
ed nearly al] his life. He was born 
at what is now called Grover, in 
Hunterdon Co., May 8, 1822, and 
was consequently in his eighty-sec- 
ond _ year at the time of his decease. 
In 1834 he removed with his father 
to Flemington. In 1847 he entered 
into the mercantile business and 
pursued it continuously until 1860. 
He was elected sheriff of Hunter- 
don county in the fall of 1862, and 
held the office until 1865, when he 
was appointed deputy sheriff by 
Joseph P. Lake, the succeeding 
sheriff, holding the position till 
1866. He was secretary of the Hun- 
terdon County Agricultural Soci- 
ety, 1866-1877; member of the 
town committee of Raritan town- 
ship, 1869-1875; member of the 
Board of Commissioners of Flem- 
ington, 1869-1876; president of the 
New Jersey Live Stock Mutual In- 
surance Company, 1871-1878; pres- 
ident of the Flemington National 
sank, 1877-1891; Judge of the 
Court of Common Pleas, 1878- 
1883; Jury Commissioner under 
the law of 1888 until it was repeal- 
ed. He established the Fleming- 
“Democrat-Advertiser” in 
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1882, having purchased the “Ad- 
vertiser,” and was editor and pro- 
prietor until 1887, when he associ- 
ated with him the late J. N. Voor- 
hees, which co-partnership contin- 
ued until 1891, when he sold his in- 
terest to Mr. Voorhees. He was 
elected president of the New Jer- 
sey Editorial Association February 
3, 1890, at its thirty-fourth annual 
meeting. He was at the time of 
his decease engaged in the insur- 
ance business. 

He leaves a widow and two sons. 
Judge Jones was a kindly man, in- 
telligent and genial, and in his 
early life and through middle age 
he was one of the most prominent 
citizens of Flemington, interested 
in all its affairs and identified in all 
political movements of the county. 

BOOK NOTICES. 
STREET RAILWAY RE- 

PORTS, Annotated. Reporting 

the [:lectric Railway and Street 

Railway Decisions of the Federal 

and State Courts in the United 

States. Edited by Frank B. Gil- | 

bert, of the Albany Bar. Vol. 1. 

Albany, N. Y. Matthew Bender, 

1904, Pp. 948. Price, $5.00. 


This series of reports, which is 
labelled Volume 1, reports all the 
decisions in the Federal courts and 
courts of last resort of all the states 
from April 1, 1903, for about six 
months. It is contemplated to is- 
sue two volumes a year, of about 
one thousand pages each. Street 
railway law has become a subject 
by itself, the same as corporation 
law or railroad law. There are cer- 
tain fixed principles governing the 
rights and duties of street railways 
as carriers of passengers different 
from those of other common car- 
riers, and there are rules and doc- 
trines of the law of negligence 
which have special application to 
the law of street railway compan- 

















ies for injuries to pedestrians. In 
some of the Circuit courts in this 
state a large portion of all the time 
of the court is taken up with the 
hearing of lawsuits growing out of 
street railway injuries, and lawyers 
need to be expert on the law relat- 
ing to damages in order to be able 
to recover satisfactorily from these 
companies. As a matter of fact, 
the companies employ the very best 
talent in the state, and it has got to 
be so that only a few lawyers are 
able to handle suits against the 
companies simply because of the 
reputation they obtain by reason of 
a successful handling of the litiga- 
tion. These State Railway Reports 
such lawyers must have, but they 
will be useful to all attorneys. 

We notice that this volume, as 
edited by Mr. Gilbert, of the Al- 
bany Bar, has excellent footnotes 
on most of the cases, which add to 
the value of the volume, and there 
is also an index which appears to 
be made up of the full headnotes 
for the most part. Among the 
many important subjects covered 
by this volume are those of the or- 
ganization of street railway corpor- 
ations, taxation of their franchises, 
right of corporation to extend their 
tracks across the tracks of another, 
liability of corporation for an as- 
sault upon a passenger by an em- 
ployee, or for the ejection of a pas- 
senger, the issue and acceptance of 
transfers, injuries to passengers 
riding on platform, injury caused 
while running a car at excessive 
speed, collisions with bicycles, ped- 
estrians, etc. On the whole, we 
consider it a most valuable volume 
and one to meet a pressing need. 
THE NEW JERSEY BOR- 

OUGH LAW, containing the 

Revision of 1897 and all Supple- 

ments and Amendments thereto, 

with notes and decisions and a 
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collection of Forms. Second edi- 
tion. By Alfred I. Skinner. 
Newark. Soney & Sage. Pp. 
119. 
Judge Skinner has done well in 
preparing this new edition of the 
New Jersey borough act and 
amendments. The forms will prove 
to be useful, but of especial im- 
portance are the notes of decisions 
which are here placed at the end of 
each section to which they relate. 
The pamphlet is in paper cover, 
and its price is $1.50. A careful 
examination of the pamphlet indi- 
cates that nothing has been omitted 
from it which belongs thereto, and 
it has been weil edited. 

NEW YORK STATE Library, 
Bulletin &6. Legislation 21, 
Kebruary, 1904. Comparative 
Summary and Index of Legis- 
lation, October 1, 1902, to Oc- 
tober 1, 1903. Edited by Robert 
H. Whitten, Ph. D., Sociology 
Librarian. Albany. University 
of the State of New York. 1908. 
Pp. 771. Price, 50 cents. 

This is the usual bulletin issued 
in about March of every year giv- 
ing a summary of the legislation in 
all the states for the year preceding 
the previous first of October. The 
condensation is done with the 
greatest of care, and this paper- 
covered volume of nearly eight 
lundred pages, for the purpose for 
which it was designed, is the best 
that could possibly be made. Nat- 
urally it is the briefest kind of an 
index to the legislation passed, but 
as such index it is complete and en- 
ables one to turn at once to the 
right page and volume of session 
laws in any state, or to find any 
matter which has gone into law. If 
it be not indexed in this book, then 
one may be sure nothing upon that 
subject has been passed by any 
particular state legislature. 





